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Berne Convention
The Berne Convention for the Protection of Literary and
Artistic Works, usually known as the Berne Convention, is an
international agreement governing copyright, which was first
accepted in Berne, Switzerland, in 1886.[1]

The Berne Convention formally mandated several aspects of
modern copyright law; it introduced the concept that a copyright
exists the moment a work is "fixed", rather than requiring
registration. It also enforces a requirement that countries
recognize copyrights held by the citizens of all other parties to
the convention.
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The Berne Convention requires its parties to treat the copyright
of works of authors from other parties to the convention (known as members of the Berne Union) at least as well as those of its own
nationals. For example, French copyright law applies to anything published or performed in France, regardless of where it was
originally created.

In addition to establishing a system of equal treatment that harmonised copyright amongst parties, the agreement also required
member states to provide strong minimum standards for copyright law.

Copyright under the Berne Convention must be automatic; it is prohibited to require formal registration. However, when the United
States joined the Convention on 1 March 1989,[2] it continued to make statutory damages and attorney's fees only available for
registered works.

However, in Moberg v Leygues, a 2009 decision of a Delaware Federal District Court, decided that the protections of the Berne
Convention are supposed to essentially be "frictionless," meaning no registration requirements can be imposed on a work from a
different Berne member country. This means Berne member countries can require works originating in their own country to be
registered and/or deposited, but cannot require these formalities of works from other Berne member countries.[3]
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Under Article 3, the protection of the Convention applies to nationals and residents of countries that are party to the convention, and
to works first published or simultaneously published (under Article 3(4), "simultaneously" is defined as "within 30 days"[4]) in a
country that is party to the convention.[4] Under Article 4, it also applies to cinematic works by persons who have their headquarters
or habitual residence in a party country, and to architectural works situated in a party country.[5]

The Convention relies on the concept of "country of origin". Often determining the country of origin is straightforward: when a work
is published in a party country and nowhere else, this is the country of origin. However, under Article 5(4), when a work is published
simultaneously in several party countries (under Article 3(4), "simultaneously" is defined as "within 30 days"[4]), the country with the
shortest term of protection is defined as the country of origin.[6]

For works simultaneously published in a party country and one or more non-parties, the party country is the country of origin. For
unpublished works or works first published in a non-party country (without publication within 30 days in a party country), the
author's nationality usually provides the country of origin, if a national of a party country. (There are exceptions for cinematic and
architectural works.)[6]

In the Internet age, unrestricted publication online may be considered publication in every sufficiently internet-connected jurisdiction
in the world. It is not clear what this may mean for determining "country of origin". In Kernel v. Mosley, a U.S. court "concluded that
a work created outside of the United States, uploaded in Australia and owned by a company registered in Finland was nonetheless a
U.S. work by virtue of its being published online". However other U.S. courts in similar situations have reached different
conclusions, e.g. Håkan Moberg v. 33T LLC.[7] The matter of determining the country of origin for digital publication remains a topic
of controversy among law academics as well.[8]

The Berne Convention states that all works except photographic and cinematographic shall be copyrighted for at least 50 years after
the author's death, but parties are free to provide longer terms,[9] as the European Union did with the 1993 Directive on harmonising
the term of copyright protection. For photography, the Berne Convention sets a minimum term of 25 years from the year the
photograph was created, and for cinematography the minimum is 50 years after first showing, or 50 years after creation if it hasn't
been shown within 50 years after the creation. Countries under the older revisions of the treaty may choose to provide their own
protection terms, and certain types of works (such as phonorecords and motion pictures) may be provided shorter terms.

If the author is unknown, because for example the author was deliberately anonymous or worked under a pseudonym, the Convention
provides for a term of 50 years after publication ("after the work has been lawfully made available to the public"). However, if the
identity of the author becomes known, the copyright term for known authors (50 years after death) applies.[9]

Although the Berne Convention states that the copyright law of the country where copyright is claimed shall be applied, Article 7(8)
states that "unless the legislation of that country otherwise provides, the term shall not exceed the term fixed in the country of origin
of the work",[9] i.e., an author is normally not entitled a longer copyright abroad than at home, even if the laws abroad give a longer
term. This is commonly known as "the rule of the shorter term". Not all countries have accepted this rule.

As to works, protection must include "every production in the literary, scientific and artistic domain, whatever the mode or form of its
expression" (Article 2(1) of the Convention).

Subject to certain allowed reservations, limitations or exceptions, the following are among the rights that must be recognized as
exclusive rights of authorization:

the right to translate,
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the right to make adaptations and arrangements of the work,
the right to perform in public dramatic, dramatico-musical and musical works,
the right to recite literary works in public,
the right to communicate to the public the performance of such works,
the right to broadcast (with the possibility that a Contracting State may provide for a mere right to equitable
remuneration instead of a right of authorization),
the right to make reproductions in any manner or form (with the possibility that a Contracting State may permit, in
certain special cases, reproduction without authorization, provided that the reproduction does not conflict with the
normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author; and the
possibility that a Contracting State may provide, in the case of sound recordings of musical works, for a right to
equitable remuneration),
the right to use the work as a basis for an audiovisual work, and the right to reproduce, distribute, perform in
public or communicate to the public that audiovisual work.

The Berne Convention includes a number of specific copyright exceptions, scattered in several provisions due to the historical reason
of Berne negotiations. For example, Article 10(2) permits Berne members to provide for a "teaching exception" within their
copyright statutes. The exception is limited to a use for illustration of the subject matter taught and it must be related to teaching
activities.[10]

In addition to specific exceptions, the Berne Convention establishes the "three-step test" in Article 9(2), which establishes a
framework for member nations to develop their own national exceptions. The three-step test establishes three requirements: that the
legislation be limited to certain (1) special cases; (2) that the exception does not conflict with a normal exploitation of the work, and
(c) that the exception does not unreasonably prejudice the legitimate interests of the author.

The Berne Convention does not expressly reference doctrines such as fair use or fair dealing, leading some critics of fair use to argue
that fair use violates the Berne Convention.[11][12][13] However, the United States and other fair use nations argue that flexible
standards such as fair use include the factors of the three-step test, and are therefore compliant. The WTO Panel has ruled that the
standards are not incompatible.[14]

The Berne Convention also fails to include Internet safe harbors, as is common in many countries. However, the Agreed Statement of
the parties to the WIPO Copyright Treaty of 1996 states that: "It is understood that the mere provision of physical facilities for
enabling or making a communication does not in itself amount to communication within the meaning of this Treaty or the Berne
Convention."[15] This language may mean that Internet service providers are not liable for the infringing communications of their
users.[15]

Critics have argued for years that the Berne Convention is weak in protecting users and consumers from overbroad or harsh
infringement claims, with virtually no other exceptions or limitations.[16] In fact, the Marrakesh Copyright Exceptions Treaty for the
Blind and Print-Disabled was the first international treaty centered around the rights of users. Treaties featuring exceptions for
libraries and educational institutions are also being discussed.

The Berne Convention was developed at the instigation of Victor Hugo[17] of the Association Littéraire et Artistique
Internationale.[18] Thus it was influenced by the French "right of the author" (droit d'auteur), which contrasts with the Anglo-Saxon
concept of "copyright" which only dealt with economic concerns.[19] Under the Convention, copyrights for creative works are
automatically in force upon their creation without being asserted or declared. An author need not "register" or "apply for" a copyright
in countries adhering to the Convention. As soon as a work is "fixed", that is, written or recorded on some physical medium, its
author is automatically entitled to all copyrights in the work and to any derivative works, unless and until the author explicitly
disclaims them or until the copyright expires. Foreign authors are given the same rights and privileges to copyrighted material as
domestic authors in any country that ratified the Convention.

Copyright exceptions and limitations
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Before the Berne Convention, copyright legislation
remained uncoordinated at an international level.[20] So for
example a work published in the United Kingdom by a
British national would be covered by copyright there, but
could be copied and sold by anyone in France. Dutch
publisher Albertus Willem Sijthoff, who rose to prominence
in the trade of translated books, wrote to Queen Wilhelmina
of the Netherlands in 1899 in opposition to the convention
over concerns that its international restrictions would stifle
the Dutch print industry.[21]

The Berne Convention followed in the footsteps of the
Paris Convention for the Protection of Industrial Property
of 1883, which in the same way had created a framework
for international integration of the other types of intellectual
property: patents, trademarks and industrial designs.[22]

Like the Paris Convention, the Berne Convention set up a
bureau to handle administrative tasks. In 1893 these two small bureaux merged and became the United International Bureaux for the
Protection of Intellectual Property (best known by its French acronym BIRPI), situated in Berne.[23] In 1960, BIRPI moved to
Geneva, to be closer to the United Nations and other international organizations in that city.[24] In 1967 it became the World
Intellectual Property Organization (WIPO), and in 1974 became an organization within the United Nations.[23]

The Berne Convention was completed in Paris in 1886, revised in Berlin in 1908, completed in Berne in 1914, revised in Rome in
1928, in Brussels in 1948, in Stockholm in 1967 and in Paris in 1971, and was amended in 1979.[25]

The World Intellectual Property Organization Copyright Treaty was adopted in 1996 to address the issues raised by information
technology and the Internet, which were not addressed by the Berne Convention.[26]

The first version of the Berne Convention treaty was signed on 9 September 1886, by Belgium, France, Germany, Haiti, Italy,
Liberia, Spain, Switzerland, Tunisia, and the United Kingdom.[27] They ratified it on 5 September 1887.[28]

Although the United Kingdom ratified the convention in 1887, it did not implement large parts of it until 100 years later with the
passage of the Copyright, Designs and Patents Act 1988.

The United States acceded to the convention on 16 November 1988, and the convention entered into force for the United States on 1
March 1989.[29][28] The United States initially refused to become a party to the Convention, since that would have required major
changes in its copyright law, particularly with regard to moral rights, removal of the general requirement for registration of copyright
works and elimination of mandatory copyright notice. This led first to the U.S. ratifying the Buenos Aires Convention (BAC) in
1910, and later the Universal Copyright Convention (UCC) in 1952 to accommodate the wishes of other countries. With the WIPO's
Berne revision on Paris 1971,[30] many other countries joined the treaty, as expressed by Brazil federal law of 1975.[31]

On 1 March 1989, the U.S. Berne Convention Implementation Act of 1988 was enacted, and the U.S. Senate advised and consented
to ratification of the treaty, making the United States a party to the Berne Convention,[32] and making the Universal Copyright
Convention nearly obsolete.[33] Except for extremely technical points not relevant, with the accession of Nicaragua in 2000, every
nation that is a member of the Buenos Aires Convention is also a member of Berne, and so the BAC has also become nearly obsolete
and is essentially deprecated as well.

Since almost all nations are members of the World Trade Organization, the Agreement on Trade-Related Aspects of Intellectual
Property Rights requires non-members to accept almost all of the conditions of the Berne Convention.

The Pirate Publisher—An International Burlesque that has
the Longest Run on Record, from Puck, 1886, satirizes the
ability of publishers to take works from one country and
publish them in another without paying the original authors.
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As of February 2018, there are 176 states that are parties to the Berne Convention. This includes 173 UN member states plus the
Cook Islands, the Holy See and Niue.

Berne Convention Implementation Act of 1988
Berne three-step test
Buenos Aires Convention
List of parties to international copyright agreements
Copyright of official texts
Public domain
Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organisations
Universal Copyright Convention
World Trade Organization Dispute 160

1. "WIPO - Berne Convention for the Protection of Literary and Artistic Works"
(http://www.wipo.int/treaties/en/ip/berne/).

2. Circular 38A: International Copyright Relations of the United States (http://copyright.gov/circs/circ38a.pdf) (PDF).
U.S. Copyright Office. 2014. p. 2. Retrieved 5 March 2015.

3. Borderless Publications, the Berne Convention, and U.S. Copyright Formalities, Jane C. Ginsburg, Columbia
University School of Law, 20 October 2009, https://www.mediainstitute.org/2009/10/20/borderless-publications-the-
berne-convention-and-u-s-copyright-formalities/ (Retrieved 18 May 2018)

4. Berne Convention [1] (http://www.wipo.int/treaties/en/text.jsp?file_id=283698#P98_14701).

5. Berne Convention [2] (http://www.wipo.int/treaties/en/text.jsp?file_id=283698#P105_16290).

6. Berne Convention [3] (http://www.wipo.int/treaties/en/text.jsp?file_id=283698#P109_16834).

7. Fitzgerald, Brian F., Shi, Sampsung Xiaoxiang, Foong, Cheryl, & Pappalardo, Kylie M. (2011), "Country of Origin and
Internet Publication : Applying the Berne Convention in the Digital Age (http://eprints.qut.edu.au/48050/)". Journal of
Intellectual Property (NJIP) Maiden Edition, pp. 38–73.

8. See for example the columns of Jane Ginsburg:

Borderless Publications, the Berne Convention, and U.S. Copyright Formalities (http://www.mediainstitute.org/IP
I/2009/102009_BorderlessPublications.php)

Internet Publication and U.S. Copyright Imperialism (http://www.mediainstitute.org/IPI/2011/062811.php)

When a Work Debuts on the Internet, What Is its Country of Origin? (http://www.mediainstitute.org/IPI/2011/0829
11.php) Part II (http://www.mediainstitute.org/IPI/2012/012312.php)

And the article

Chris Dombkowski, SIMULTANEOUS INTERNET PUBLICATION AND THE BERNE CONVENTION (http://digital
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